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FAMILY FARM DUTY EXEMPTION 

Farmers, and in the same case, their advisors often hold the erroneous 

view that all transfers of farming property within a family group are 

exempt from duty (or stamp duty as it was called prior to July 2008 

when the new Duties Act commenced).   

However, although the exemption is widely applicable, it is not as broad 

as many people think and applicants may miss out on the exemption 

even though they feel that they are entitled to it.   

The narrow view of the exemption is a product of both the legislation 

itself and the way in which it is interpreted by the Office of State 

Revenue. 

The Duties Act 

Sections 99 – 106 of the Duties Act 2008 (WA) (“the Duties Act”) 

provide an exemption from transfer duty for dutiable transactions 

which, subject to certain conditions, result in farming property being 

acquired by a family member of the transferor. 

Must be a Farming Property 

An exempt family farm transaction is a dutiable transaction to the 

extent that the subject of the transaction is farming property that is to 

be acquired by a transferee.  An exempt family farm transaction may 

also be a partnership acquisition if the partnership holds farming land. 

“Using” the Farming Property 

Section 102(2) of the Duties Act provides that a dutiable transaction is 

an exempt family transaction if: 

 Each transferor was using the farming property in the business of 

primary production immediately before the transaction took place; 

and 
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 When liability to duty on the transaction arose, each transferee 

intends to continue to use the farming property in the business 

of primary production. 

The operative words here are “using” and “use.” The exemption 

only applies where the transferor (i.e. the person who transferring 

the property) has been actively farming the property and the 

transferee (i.e. the person to whom the property is transferred) will 

also be actively farming the land. 

The exemption would not apply, for example, if the transferor had, 

immediately prior to the transfer, been leasing the property to an 

unrelated party or if the transferee did not intend to farm the 

property themselves, but intends to lease the land to an unrelated 

party. 

The term “use” refers to the physical use of the farming property. 

Lease to Related Parties 

The legislation recognizes that the business of primary production 

is often carried out by a different entity to the land owner (often by 

a trust or a partnership) and also that the person to whom the 

farming property is to be transferred may use a different entity to 

carry out farming operations on the land.   

The exemption will be allowed pursuant to section 102(3) provided 

that the operating entity is a related entity to the transferor or 

transferee as the case may be.   

This does not alter the position that the transferee must physically 

continue to use the property for primary production.  It is just that 

they may “use” it in their capacity as having an interest in a related 

entity. 

However, under section 102(4) every person who holds an interest 

in the operating entity must be a family member of the transferor.  

The Commissioner of State Revenue takes the view that a 

transferor cannot be a family member of himself.  Therefore, if the 

transferor retains an interest in the operating entity the exemption 

would be denied.  This means for example, that if you have a 

partnership of two parents and two sons with the parents owning 

the farming land and wanting to transfer it to the sons, then the 

parents would have to resign from the partnership for the 

exemption to apply to the transfer of the land to the sons. 

  

Section 99 of the Duties Act provides the 

following definitions of relevant terms: 

“Farming Land” means land in Western 

Australia is used solely or dominantly for 

the purpose of primary production. 

“Primary Production” can mean any of 

the following: 

• The growing or rearing of plants for the 

purpose of selling them, parts of them 

or their produce; 

• The breeding, rearing or maintenance 

of living creatures for selling them for 

food, the production or collection of 

their bodily produce; and 

• The breeding or rearing of horses for 

the purpose of selling them or their 

progeny. 

“Farming Property” means farming land or 

other dutiable property that is used solely 

or dominantly in connection with the 

business of primary production. 

A “Family Member” of a person is: 

• A child or remoter lineal descendant of 

the person; 

• A parent or remoter lineal ancestor of 

the person; 

• A brother or sister of the person, or 

remoter lineal descendant of a brother 

or sister of the person; 

• An uncle or aunt of the person; 

• The spouse or de facto partner of two 

(2) years of a family member listed 

above; or  

• The spouse, former spouse, de facto 

partner of two (2) years or former de 

facto partner of two (2) years of the 

person. 



 

Transfer to Trust 

The same position would apply if the operating entity was a family 

trust and not a partnership.  In order to obtain the exemption, the 

parents would not be able to be involved in the family trust.  This 

is because under section 102(5)(b) the exemption does not apply 

unless every person who may benefit from the trust is a family 

member of the transferor and the transferor does not control the 

trust.   

Again, the transferor cannot be a family member himself so, if the 

transferor is a potential beneficiary of the trust, then every person 

who may benefit from the trust is not a family member of the 

transferor. 
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